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Introduction

1 Introduction

1.1 Legal basis and tasks of the en-
vironmental assessment

Maritime spatial planning in the German Exclu-
sive Economic Zone (EEZ) is the responsibility
of the federal government under the Spatial
Planning Act (ROG)?. Pursuant to Sec. 17 (1)
ROG, the competent Federal Ministry, the Fed-
eral Ministry of the Interior, for Building and the
Home Affairs (BMI), draws up a spatial plan for
the German EEZ as a statutory instrument in
agreement with the federal ministries con-
cerned. Pursuant to sec. 17 para. 1 sentence 3
of the ROG, the BSH, with the approval of the
BMI, carries out the preparatory procedural
steps for the preparation of the maritime spatial
plan. During the preparation of the ROP, an en-
vironmental assessment is carried out in ac-
cordance with the provisions of the ROG and,
where applicable, those of the Environmental
Impact Assessment Act (UVPG)?, the so-called
Strategic Environmental Assessment (SEA).

The obligation to conduct a strategic environ-
mental assessment, including the preparation
of an environmental report, arises for the up-
dating, amendment and repeal of the existing
maritime spatial plans from 2009 from sec. 7
para. 7, 8 ROG in conjunction with sec. 35
para. 1 no. 1 ROG in conjunction with sec. 35
para. 1 no. 1 ROG. sec. 35 para. 1 No. 1 UVPG
in conjunction with No. 1.6 of Annex 5. No. 1.6
of Annex 5.

According to Art. 1 of the SEA Directive
2001/42/EC, the objective of the Strategic En-
vironmental Assessment is to ensure a high
level of environmental protection in order to
promote sustainable development and to help
ensure that environmental considerations are
adequately taken into account in the prepara-

11 Of 22 December 2008 (Federal Law Gazette | p. 2986),
last amended by Article 159 of the Ordinance of 19 June
2020 (Federal Law Gazette | p. 1328).

tion and adoption of plans well before the ac-
tual planning of the project. Pursuant to sec. 8
ROG, the Strategic Environmental Assessment
has the task of identifying the likely significant
effects of implementing the plan and describing
and assessing them in an environmental report
at an early stage. It serves to ensure effective
environmental precaution in accordance with
the applicable laws and is carried out according
to uniform principles and with public participa-
tion. All objects of protection pursuant to sec. 8
para. 1 ROG are to be considered:

e people, including human health,
e animals, plants and biodiversity,

e land, soil, water, air, climate and land-
scape,

e Cultural assets and other material as-
sets as well as

e the interactions between the aforemen-
tioned protected interests.

Within the framework of spatial planning, spec-
ifications are mainly made in the form of priority
and reserved areas as well as other objectives
and principles.

The requirements and content of the environ-
mental report to be prepared are set out in An-
nex 1 to sec. 8 para. 1 ROG.

Accordingly, the environmental report consists
of an introduction, a description and assess-
ment of the environmental impacts identified in
the environmental assessment pursuant to sec.
8 para. 1 ROG, and additional information.

According to No. 2d) of Annex 1 to sec. 8 ROG,
other planning options that expressly come into
consideration should also be named, taking
into account the objectives and the spatial
scope of the ROP.

2 In the version published on 24 February 2010, Federal
Law Gazette | p. 94, last amended by Article 2 of the Act
of 30 November 2016 (Federal Law Gazette | p. 2749).
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1.2 Brief description of the content
and the most important objec-
tives of the maritime spatial
plan

According to sec. 17 para. 1 ROG, the maritime
spatial plan for the German EEZ shall, taking
into account any interactions between land and
sea and taking into account safety aspects, de-
termine

1. to ensure the safety and
and ease of navigation,

2. to further economic
uses,

3. on scientific uses
and

4. to protect and improve the
the marine environment.

Pursuant to sec. 7 para. 1 of the ROG, maritime
spatial plans must define objectives and prin-
ciples of spatial planning for the development,
organisation and protection of the area, in par-
ticular the uses and functions of the area, for a
specific planning area and for a regular me-
dium-term period.

Pursuant to sec. 7 para. 3 ROG, these desig-
nations may also designate areas. For the
EEZ, these may be the following areas:

Priority areas designated for specific spatially
significant functions or uses and excluding
other spatially significant functions or uses in
that area to the extent that they are incompati-
ble with the priority functions or uses.

Reserved areas which are to be reserved for
certain spatially significant functions or uses to
which particular weight is to be attached when
weighing them up against competing spatially
significant functions or uses.

Marine suitability areas where certain spa-
tially significant functions or uses do not conflict
with other spatially significant concerns, where
these functions or uses are excluded else-
where in the planning area.

In the case of priority areas, it may be stipulated
that they also have the effect of suitability areas
pursuant to Article 7(3) sentence 2 no. 4 ROG.

Pursuant to sec. 7 para. 4 ROG, the maritime
spatial plans shall also contain those specifica-
tions on spatially significant plans and
measures by public bodies and persons under
private law pursuant to sec. 4 para. 1 sentence
2 ROG which are suitable for inclusion in mari-
time spatial plans and necessary for the coor-
dination of spatial claims and which can be se-
cured by spatial development objectives or
principles.

1.3 Relationship with other relevant
plans, programmes and pro-
jects

In Germany, in order to coordinate all spatial
demands and concerns arising in a space,
there is a tiered planning system of spatial
planning through federal spatial planning as
well as state and regional planning, with which,
according to sec. 1 para. 1 sentence 2 ROG,{
XE "ROG" \t "Raumordnungsgesetz" } different
demands on the space are coordinated with
each other in order to balance out conflicts aris-
ing at the respective planning level and to make
provisions for individual uses and functions of
the space.

Through the tiered system, the plans are fur-
ther specified by the subsequent planning lev-
els. According to sec. 1 para. 3 ROG, the de-
velopment, organisation and safeguarding of
the sub-areas should fit into the conditions and
requirements of the overall area, and the devel-
opment, organisation and safeguarding of the
overall area should take into account the con-
ditions and requirements of its sub-areas.

The Federal Ministry of the Interior, for Building
and the Interior (BMI{ XE "BMI" \t
"Bundesministerium des Inneren, fir Bau und
Heimat" }) is responsible for spatial planning at
federal level in the EEZ. On the other hand, the
respective federal state is responsible for re-
gional planning for the entire area of the coun-
try, including the respective territorial sea.



Introduction

In addition to spatial planning for the respective
areas of responsibility, sectoral plans exist on
the basis of sectoral laws for certain specific
planning areas. Sectoral plans serve to define
details for the respective sector, taking into ac-
count the requirements of spatial planning.

1.3.1 Maritime spatial plans in adjacent
areas

In the interests of coherent planning, coordina-
tion processes with the plans of the coastal fed-
eral states and neighbouring states are indi-
cated and must be taken into account in the cu-
mulative assessment of impacts on the marine
environment. Currently, the regional spatial
planning for both Lower Saxony and Schles-
wig-Holstein is in the process of being updated.
Regional spatial planning programmes of the
coastal regions are taken into account insofar
as significant specifications for the coastal sea
are made.

1311

The spatial development plan for the state of
Lower Saxony, including the Lower Saxony -
coastal sea, constitutes the State Spatial De-
velopment Programme (LROP{ XE "LROP" \t
"Landes-Raumordnungsprogramm
Niedersachsen" } ). The Lower Saxony Ministry
of Food, Agriculture and Consumer Protection,
as the highest state planning authority, is re-
sponsible for its preparation and amendment;
the final decision on the LROP is the responsi-
bility of the state government. The LROP is
based on an ordinance from 1994 and has
been updated several times since then, most
recently in 2017. The procedure for a new up-
date was initiated at the end of 2019.

Lower Saxony

1.3.1.2

In Schleswig-Holstein, the Land Development
Plan (LEP S-H { XE "LEP S-H" \t
"Landesentwicklungsplan Schleswig-Holstein"
}) is the basis for the spatial development of the
Land. The Ministry of the Interior, Rural Areas,
Integration and Equality of Schleswig-Holstein
(MILIG) is responsible for its preparation and
amendment. The current LEP S-H 2010 is the

Schleswig-Holstein

basis for the spatial development of the Land
until 2025. The Land of Schleswig-Holstein has
initiated the procedure for an update of the LEP
S-H 2010 and conducted a patrticipation proce-
dure in 2019.

1.3.1.3

The Netherlands is in the fourth revision cycle,
currently in the preparation of the planning
phase. The plan is binding and covers one
planning area.

Netherlands

1314

England consists of eleven planning areas and
each area is to have its own plan. These are to
be designed for the long term of approximately
20 years and updated every three years. It is
envisaged that all plans will be in place by
2021.

United Kingdom

The Scottish Plan is currently being revised
and is in its second cycle. Consultation on the
revision of the first plan has now closed. Scot-
land has a national marine spatial plan and
eleven regional planning areas. The spatial
plans are also binding there.

1.3.15

Denmark is at an advanced stage of the spatial
planning process. Denmark is currently drafting
the first overall spatial plan for the North Sea
and the Baltic Sea, which will be binding and
cover a timeframe until 2050.

Denmark

1.3.2 MSFD Programme of Measures

Each Member State must develop a marine
strategy to achieve good status for its marine
waters, in Germany for the North Sea and the
Baltic Sea. Essential to this is the establish-
ment of a programme of measures to achieve
or maintain good environmental status and the
practical implementation of this programme of
measures. The establishment of the pro-
gramme of measures (BMUB, 2016) is regu-
lated in Germany by section 45h of the Federal
Water Act (WHG). Under Objective 2.4 "Seas
with sustainably and sparingly used re-
sources", the current MSFD Programme of
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Measures lists maritime spatial planning as a
contribution of existing measures to achieving
the operational objectives of the MSFD. The
catalogue of measures also formulates a con-
crete review mandate for the updating of mari-
time spatial plans with regard to measures for
the protection of migratory species in the ma-
rine area. Both the environmental objectives of
the MSFD and the MSFD programme of
measures are taken into account in the SEA.

1.3.3 Management plans for the North
Sea EEZ nature conservation areas

On 17 November 2017, the Federal Agency for
Nature Conservation (BfN) initiated the partici-
pation procedure pursuant to Sec. 7 para. 3 Or-
dinance on the Establishment of the Nature
Conservation Area "Borkum  Riffgrund”
(NSGBRgV) 3, Sec. 7 para. 3 Ordinance on the
Establishment of the Nature Conservation Area
"Doggerbank (NSGDgbV) “and Sec. 9 para. 3
Ordinance on the Establishment of the Nature
Conservation Area "Sylter AuRenriff- Ostliche
Deutsche Bucht" (NSGSylV)® on the manage-
ment plans for the nature conservation areas in
the German EEZ of the North Sea were initi-
ated. On 13 May 2020, the management plans
"Borkum Riffgrund"®, "Doggerbank" ‘and
"Sylter AuRenriff - Ostliche Deutsche Bucht"®
were published in the Federal Gazette.

1.3.4 Staged planning procedure for off-
shore wind energy and power lines
(central model)

For the area of the German EEZ, a multi-stage
planning and approval process - i.e. a subdivi-
sion into several stages - is envisaged for some
uses, such as offshore wind energy and power
cables. In this context, the instrument of mari-
time spatial planning is at the highest and su-
perordinate level. The maritime spatial plan is
the forward-looking planning instrument that

3 Of 22 September 2017 (Federal Law Gazette | p. 3395).
4" of 22 September 2017 (Federal Law Gazette | p. 3400).
5 Of 22 September 2017 (Federal Law Gazette | p. 3423).

coordinates a wide variety of utilisation inter-
ests in the fields of business, science and re-
search as well as protection claims. A Strategic
Environmental Assessment must be carried out
when the maritime spatial plan is drawn up.
The SEA for the ROP is related to various
downstream environmental assessments, in
particular the directly downstream SEA for the
land development plan (FEP).

The next step is the FEP. Within the framework
of the so-called central model, the FEP is the
steering instrument for the orderly expansion of
offshore wind energy and the electricity grids in
a staged planning process. The FEP has the
character of a sectoral plan. The sectoral plan
is designed to plan the use of offshore wind en-
ergy and electricity grids in a targeted manner
and as optimally as possible under the given
framework conditions - in particular the require-
ments of spatial planning - by defining areas
and sites as well as locations, routes and route
corridors for grid connections and for cross-
border submarine cable systems. The prepara-
tion, updating and amendment of the FEP is al-
ways accompanied by a strategic environmen-
tal assessment.

In the next step, the areas for offshore wind tur-
bines identified in the FEP are pre-surveyed.
The preliminary investigation is followed by a
determination of the suitability of the area for
the construction and operation of offshore wind
turbines if the requirements of sec. 12 para. 2
WindSeeG are met. The preliminary investiga-
tion is also accompanied by a strategic environ-
mental assessment.

If the suitability of an area for the use of off-
shore wind energy is determined, the area is
put out to tender and the winning bidder or the
person entitled to do so can submit an applica-
tion for approval (planning approval or planning
permission) for the construction and operation

6 Published on 17 April 2020, BAnz AT 13.05.2020 B9.
7 Published on 13 May 2020, BAnz AT 13.05.2020 B10.
8 Published on 13 May 2020, BAnz AT 13.05.2020 B11.
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:

of wind turbines on the area specified in the
FEP. Within the framework of the planning ap-
proval procedure, an environmental impact as-
sessment is carried out if the requirements are
met.

While the areas defined in the FEP for the use
of offshore wind energy are pre-surveyed and
put out to tender, this is not the case for defined
sites, routes and route corridors for grid con-
nections or cross-border submarine cable sys-
tems. Upon application, a planning approval

procedure including environmental assess-
ment is usually carried out for the construction
and operation of grid connection lines. The
same applies to cross-border submarine cable
systems.

Pursuant to Article 1(4) UVPG, the UVPG also
applies where federal or Land legislation does
not specify the environmental impact assess-
ment in more detail or does not observe the es-
sential requirements of the UVPG.

Spatial Planning

Strategic Environmental Assessment

Site development plan

Strategic Environmental Assessment

Investigation of sites OWT

Strategic Environmental
Assessment

Approval procedure

Environmental impact assessment / environmental
assessment

Figure 1: Overview of the staged planning and approval process in the EEZ.

In the case of multi-stage planning and ap-
proval processes, the respective sectoral legis-
lation (e.g. Spatial Planning Act, WindSeeG
and BBergG) or, more generally, Sec. 39 (3) of
the Environmental Impact Assessment Act
(UVPG) stipulates that, in the case of plans, it
should be determined at the time of defining the
scope of the assessment at which of the stages
of the process certain environmental impacts

are to be assessed. In this way, multiple as-
sessments are to be avoided. The nature and
extent of the environmental effects, technical
requirements and the content and subject mat-
ter of the plan must be taken into account.

In the case of subsequent plans and in the case
of subsequent approvals of projects for which
the plan sets a framework, the environmental
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assessment pursuant to Sec. 39 (3) sentence
3 UVPG shall be limited to additional or other
significant environmental effects and to neces-
sary updates and deepening.

Within the framework of the staged planning
and approval process, all assessments have in
common that environmental impacts on the
protected interests specified in Article 8 (1)
ROG or Article 2 (1) UVGP, including their in-
teractions, are considered.

According to the definition in Article 2 (2)
UVPG, environmental effects within the mean-
ing of the UVPG are direct and indirect effects
of a project or the implementation of a plan or
programme on the objects of protection.

According to sec. 3 UVPG, environmental as-
sessments comprise the identification, descrip-
tion and evaluation of the significant effects of
a project or a plan or programme on the objects
of protection. They serve to ensure effective
environmental precautions in accordance with
the applicable laws and are carried out accord-
ing to uniform principles and with public partic-
ipatio