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1 Introduction

1.1 Legal bases and tasks of the environmental assessment

Maritime spatial planning in the German Exclusive Economic Zone (EEZ) is the responsibility of
the Federal Government under the Spatial Planning Act (ROG)'. In accordance with Section 17
subsection 1 of the ROG, the competent Federal Ministry, the Federal Ministry of the Interior,
Building and Community (BMI), in agreement with the federal ministries concerned, draws up a
maritime spatial plan for the German EEZ as a statutory instrument. In accordance with Section
17 subsection 1 sentence 3 ROG, the BSH carries out the preparatory procedural steps for
drawing up the maritime spatial plan with the consent of the BMI. When drawing up the maritime
spatial plan, an environmental assessment is carried out in accordance with the provisions of
the ROG and, where applicable, those of the Environmental Impact Assessment Act (UVPG)?,
the strategic environmental assessment (SEA).

The obligation to carry out a strategic environmental assessment, including the preparation of
an environmental report, arises for the updating, amendment and repeal of the existing maritime
spatial plans from 2009 in accordance with Sections 7 subsection 7, 8 ROG in conjunction with
Section 35 subsection 1 number 1 UVPG in conjunction with number 1.6 of Annex 5.

According to Article 1 of the SEA Directive 2001/42/EC, the aim of the strategic environmental
assessment is to ensure a high level of environmental protection in order to promote
sustainable development and to contribute to ensuring that environmental considerations are
adequately taken into account during the preparation and adoption of plans well in advance of
the actual project planning. According to Section 8 ROG, the strategic environmental
assessment has the task of determining the probable significant impacts of the implementation
of the plan and to describe and evaluate them in an environmental report at an early stage. It
serves to ensure effective environmental precautions in accordance with the applicable laws
and is performed according to uniform principles and with public participation. Pursuant to
Section 8 subsection 1 ROG, all protected assets are to be considered:

e Humans, including human health,

e Animals, plants and biodiversity,

e Land, soil, water, air, climate and landscape,

e Cultural assets and other material goods and

e The interactions between the above-mentioned protected assets.

In the context of maritime spatial planning, designations are mainly made in the form of priority
and reservation areas and other objectives and principles.

The requirements and content of the environmental report which is to be prepared are specified
in Annex 1 to Section 8 subsection 1 ROG.

" Of 22 December 2008 (BGBI. | p. 2986), last amended by Article 159 of the Ordinance of 19 June 2020 (BGBI. | p.
1328).

2 In the version promulgated on 24 February 2010, BGBI. | p. 94, last amended by Atrticle 2 of the Act of 30 November
2016 (BGBI. | p. 2749).
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Accordingly, the environmental report consists of an introduction, a description and assessment
of the environmental impacts identified in the environmental assessment pursuant to Section 8
subsection 1 ROG and additional information.

According to number 2d) of Annex 1 to Section 8 ROG, other planning options that may be
expressly considered should also be named, taking into account the objectives and the
geographical scope of the maritime spatial plan.

1.2 Definition of the scope of the assessment

At the start of the strategic environmental assessment, the scope of the assessment, including
the required scope and level of detail of the information to be included in the environmental
report, is defined (see Section 8 subsection 1 sentence 2 ROG). The public bodies whose
environmental and health-related tasks may be affected by the environmental impacts of the
maritime spatial plan must be involved in this process.

According to Section 8 subsection 1 sentence 3 ROG, the environmental assessment refers to
what can reasonably be required on the basis of the current state of knowledge and generally
accepted assessment methods and the content and level of detail of the maritime spatial plan.

The present draft framework applies equally to the environmental reports for the North and
Baltic Sea EEZs. For the first draft plan, two environmental reports will be prepared separately
for the North Sea and the Baltic Sea.

1.3 Outline of the content and main objectives of the maritime spatial plan

According to Section 17 subsection 1 ROG, the maritime spatial plan for the German EEZ must,
taking into account any interaction between land and sea as well as safety aspects, make
specifications for

1. Ensuring the safety and efficiency of navigation
2. Other economic uses,
3. Scientific uses and

4. Protection and improvement of the marine environment.

According to Section 7 subsection 1 ROG, maritime spatial plans for a specific planning area
and a regular medium-term period must contain designations in the form of objectives and
principles for the development, organisation and safeguarding of the space, in particular for the
uses and functions of the space.

Pursuant to Section 7 subsection 3 ROG, these designations may also refer to areas. For the
EEZ these may be the following areas:

Priority areas intended for certain spatially significant functions or uses and excluding other
spatially significant functions or uses in the area where these are incompatible with the priority
functions or uses.

Reservation areas, which are reserved for certain spatially significant functions or uses, to
which particular weight is to be given when weighing them up against competing spatially
significant functions or uses.
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Suitability areas in which certain spatially significant functions or uses do not conflict with other
spatially significant interests, whereby these functions or uses are excluded elsewhere in the
planning area.

In the case of priority areas, it may be stipulated that they also have the effect of suitability
areas under Section 7 subsection 3 sentence 2 number 4 ROG.

According to Section 7 subsection 4 ROG, maritime spatial plans should also contain those
spatially significant plans and measures of spatial significance by public bodies and persons
under private law under Section 4 subsection 1 sentence 2 ROG which are suitable for inclusion
in maritime spatial plans and which are necessary for the coordination of spatial claims and
which can be secured by the objectives or principles of spatial planning.

2 Relationship to other relevant plans, programmes and
projects

In Germany there is a tiered planning system for use in maritime spatial planning for the
coordination of all spatial requirements and concerns arising in a given area. It is implemented
by the regional policy of the Federal Government as well as by federal state and regional
planning policies so that, in accordance with Section 1 subsection 1 sentence 2 of the ROG,
different claims on space are coherent so that conflicts arising at the respective planning levels
can be balanced out while provisions can be made for individual uses and functions of the given
area.

The tiered system allows plans to be further specified by the successive planning levels.
According to Section 1 subsection 3 ROG, the development, organisation and safeguarding of
subspaces should be integrated into the conditions and requirements of the overall space, and
the development, organisation and safeguarding of the overall space should take into account
the conditions and requirements of its subspaces.

The Federal Ministry of the Interior, Building and Community (BMI) is responsible for maritime
spatial planning at federal level in the EEZ. By contrast, the respective federal state is
responsible for state planning for the entire area of the state, including the respective territorial
sea.

In addition to maritime spatial planning in the respective areas of responsibility, there are
sectoral plans based on sectoral laws for certain specific planning areas. Sectoral plans serve to
define details for the respective sector, taking into account the requirements of maritime spatial
planning.

2.1 Maritime spatial plans in adjacent areas

In the interests of coherent planning, coordination processes with the plans of the coastal
federal states and neighbouring states are advisable and must be taken into account in the
cumulative assessment of impacts on the marine environment. At present, the spatial plans of
both Lower Saxony and Schleswig-Holstein are being updated. Regional spatial planning
programmes of the coastal regions will be taken into account, provided that significant
designations are made for the territorial sea.

2.1.1 Lower Saxony
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The spatial development plan for the Federal State of Lower Saxony, including the territorial sea
of Lower Saxony, is the Federal State Spatial Planning Programme (LROP). The Ministry of
Food, Agriculture and Consumer Protection of Lower Saxony, as the highest state planning
authority, is responsible for drawing up and amending it; the final decision on the LROP is the
responsibility of the state government. The LROP is based on an ordinance from 1994 and has
been revised several times since then, most recently in 2017. At the end of 2019, the procedure
for a revision was initiated.

2.1.2 Schleswig-Holstein

In Schleswig-Holstein, the State Development Plan (LEP S-H ) is the basis for the state's spatial
development. The Ministry of the Interior, Rural Areas, Integration and Equality in Schleswig-
Holstein (MILIG) is responsible for its drafting and amendment. The current LEP S-H 2010
forms the basis for the spatial development of the federal state until 2025. Schleswig-Holstein
has initiated the procedure for revising the LEP S-H 2010 and carried out a participation
procedure in 2019.

2.1.3 Mecklenburg-Western Pomerania

In Mecklenburg-Western Pomerania, the highest state planning authority is the Ministry for
Energy, Infrastructure and Digitisation of Mecklenburg-Western Pomerania. It is responsible for
spatial planning at the state level, including the territorial sea.

The current State Spatial Development Programme of Mecklenburg-Western Pomerania (LEP
M-V ) came into force on 9 June 2016.

2.1.4 Netherlands

The Netherlands is in the fourth revision cycle and is currently preparing the planning phase.
The plan is binding and covers a single planning area.

2.1.5 United Kingdom

England comprises eleven planning areas and each area is to receive its own plan. These are
to be set out for a long-term period of about 20 years and updated every three years. It is
envisaged that all plans will be in place by 2021.

The Scottish Plan is currently being revised and is in its second cycle. The consultation on the
revision of the first plan has just been completed. Scotland has one national marine plan and
eleven regional planning areas. The marine plans are also binding in Scotland.

2.1.6 Denmark

Denmark is at an advanced stage of the maritime spatial planning process. Denmark is currently
drafting the first maritime spatial plan as a comprehensive plan for the North Sea and the Baltic
Sea, which will be binding and cover a time frame up to 2050.

2.1.7 Sweden

Sweden is in the final phase of its first maritime spatial plan. This plan is divided into three
planning areas and refers to two different levels, the national level and the local authority level.
The Swedish plans have more of a management character and are not binding.



Relationship to other relevant plans, programmes and projects ‘ 5 ‘

2.1.8 Poland

In Poland, the first maritime spatial plan is currently being prepared and is also in its final phase.
The Polish plan covers a planning area with three regions. The planning horizon of the binding
plan is 2030.

2.2 MSFD programme of measures

Each member state must develop a marine strategy to achieve good environmental status for its
seas, in Germany for the North Sea and the Baltic Sea. The key to this is the establishment of a
programme of measures to achieve or maintain good environmental status and the practical
implementation of this programme of measures. The establishment of the programme of
measures (BMUB, 2016) is regulated in Germany by Section 45h of the Federal Water Act
(WHG). Under Objective 2.4 "Oceans with sustainably and carefully used resources", the
current MSFD Programme of Measures mentions maritime spatial planning as a contribution to
existing measures to achieving the operational objectives of the MSFD. In addition, the
catalogue of measures also formulates a concrete review mandate for the updating of the
maritime spatial plans with regard to measures for the protection of migratory species in the
marine area. Both the environmental objectives of the MSFD and the MSFD programme of
measures are taken into account in the maritime spatial plan.

2.3 Management plans for nature reserves EEZ

On 17 November 2017, the Federal Agency for Nature Conservation (BfN) initiated the
participation procedure under Section 7 subsection 3 of the Ordinance on the Establishment of
the "Borkum Riffgrund" Nature Conservation Area (NSGBRgV)?, Section 7 subsection 3 of the
Ordinance on the Establishment of the "Doggerbank" Nature Conservation Area (NSGDgbV)*
and Section 9 subsection 3 of the Ordinance on the Establishment of the "Sylt Outer Reef -
Eastern German Bight" Nature Conservation Area (NSGSylV)® on the management plans for
the nature reserves in the German North Sea EEZ. On 13 May 2020, the management plans
"Borkum Riffgrund"®, "Doggerbank" 7and "Sylt Outer Reef - Eastern German Bight"® were
published in the Federal Gazette.

For the Baltic Sea EEZ, the ordinances on the designation of the nature reserves "Fehmarnbelt"
(NSGFmbV), "Kadetrinne" (NSGKdrV) and "Pommersche Bucht - Rénnebank" (NSGPBRYV)
came into force in September 2017. According to the ordinances, the measures necessary to
achieve the conservation objectives for the nature reserves are to be presented in management
plans. These plans are drawn up by the Federal Agency for Nature Conservation (BfN) in
consultation with the neighbouring federal states and the technically affected public agencies,
and with the participation of the interested public and the nature conservation associations
recognised by the Federal Government.

3 Of 22 September 2017 (BGBI. | p. 3395).
4 Of 22 September 2017 (BGBI. | p. 3400).
5 Of 22 September 2017 (BGBI. | p. 3423).
6 Published on 17 April 2020, BAnz AT 13.05.2020 B9.
7 Published on 13 May 2020, BAnz AT 13.05.2020 B10.
8 Published on 13 May 2020, BAnz AT 13.05.2020 B11.
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On 16 June 2020, BfN initiated the participation procedure under Section 7 subsection 3
NSGFmbV, Section 7 subsection 3 NSGKdrV and Section 11 subsection 3 NSGPBRV on the
management plans for the nature reserves in the German Baltic Sea EEZ. As part of the
participation procedure, a hearing on the drafts was held on 17 August 2020.

2.4 Tiered planning procedure for offshore wind energy and power lines
(central model)

For some uses in the German EEZ, such as offshore wind energy and power cables, a multi-tier
planning and approval process - i.e. a subdivision into several stages — is in place. In this
context, the instrument of maritime spatial planning is at the highest and superordinate level.
The maritime spatial plan is the forward-looking planning instrument which coordinates the most
diverse interests of users in the fields of industry, science and research as well as demands of
nature conservation. A strategic environmental assessment must be carried out when the
maritime spatial plan is drawn up. The SEA for the maritime spatial plan is related to various
downstream environmental assessments, in particular the directly downstream SEA for the site
development plan (FEP).

The next level is the FEP. Within the framework of the so-called central model, the FEP is the
control instrument for the orderly expansion of offshore wind energy and electricity grids in a
tiered planning process. The FEP has the character of a sectoral plan. The purpose of the
sectoral plan is to plan the use of offshore wind energy and the electricity grids in a targeted
manner and as optimally as possible under the given framework conditions - in particular the
requirements of maritime spatial planning - by defining areas and sites as well as locations,
routes and route corridors for grid connections or for transboundary submarine cable systems. A
strategic environmental assessment must be carried out to accompany the establishment,
updating and amendment of the FEP.

In the next step, the areas for offshore wind turbines defined in the FEP are pre-examined. If the
requirements of Section 12 subsection 2 WindSeeG are met, the preliminary assessment is
followed by the determination of the suitability of the site for the construction and operation of
offshore wind turbines. The preliminary assessment is also accompanied by a strategic
environmental assessment.

If the suitability of an area for the use of offshore wind energy is established, the area is put out
to tender and the winning bidder or the person entitled accordingly can submit an application for
approval (planning approval or planning permission) for the erection and operation of wind
turbines on the site specified in the FEP. As part of the planning approval procedure, an
environmental impact assessment is carried out if the prerequisites are met.

While the sites designated in the FEP for the use of offshore wind energy are being pre-
examined and tendered, this is not the case for designated sites, routes and route corridors for
grid connections or transboundary submarine cable systems. Upon application, a planning
approval procedure including an environmental assessment is usually carried out for the
construction and operation of grid connection lines. The same applies to transboundary
submarine cable systems.

According to Section 1 subsection 4 of the UVPG, the UVPG also applies where federal or state
legislation does not specify the environmental impact assessment in more detail or does not
refer to the essential requirements of the UVPG.
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Spatial Planning

Strategic Environmental Assessment

Site development plan

Strategic Environmental Assessment

Preliminary assessment of sites

Suitability review

Strategic Environmental Assessment

Approval procedure

Environmental impact assessment / environmental audit

Figure 1: Overview of the tiered planning and approval process in the EEZ.

In the case of multi-tier planning and approval processes, it follows from the relevant legislation
(e.g. Spatial Planning Act, WindSeeG and BBergG) or, more generally, from Section 39
subsection 3 UVPG that, in the case of plans, it should be determined at the time of defining the
scope of the study at which of the stages of the process certain environmental impacts are to be
assessed. In this way, multiple assessments are to be avoided. The nature and extent of the
environmental impacts, technical requirements, and the content and subject matter of the plan
must be taken into account.

In the case of subsequent plans and subsequent approvals of projects for which the plan sets a
framework, the environmental assessment pursuant to Section 39 subsection 3 sentence 3
UVPG is limited to additional or other significant environmental impacts as well as to necessary
updates and more detailed studies.

As part of the tiered planning and approval process, all assessments have in common that
environmental impacts on the protected assets specified in Section 8 subsection 1 ROG and
Section 2 subsection 1 UVGP are considered, including their interactions.

According to the definition in Section 2 subsection 2 of the UVPG, environmental impacts within
the meaning of the UVPG are direct and indirect impacts of a project or the implementation of a
plan or programme on the protected assets.

According to Section 3 of the UVPG, environmental assessments comprise the identification,
description and assessment of the significant impacts of a project or a plan or programme on
the protected assets. They serve to ensure effective environmental protection in accordance
with the applicable laws and are carried out according to uniform principles and with public
participation.
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In the offshore sector, the legally specified protected assets of animals, plants and biodiversity
have been differentiated into the specific assets of avifauna (seabirds, resting and migratory
birds), benthos, biotope types, plankton, marine mammals, fish and bats.

Strategic Environmental Assessment
Environmental Impact Assessment
Environmental Assessment

Assessing the environmental impact on protected assets
in accordance with environmental assessment principles

Animals

[JELS
bio- Cultural assets People

diversity and other Human
material assets health

Benthos
Marine Water
Air

fpeles Climate
Marine Sea floor Landscape
mammals
Interactions

Figure 2: Overview of the protected assets in the environmental assessments.

In detail, the tiered planning process is as follows:

2.4.1 Maritime spatial planning (EEZ)

At the highest and superordinate level is the instrument of maritime spatial planning. For
sustainable spatial development in the EEZ, the BSH prepares a maritime spatial plan on behalf
of the competent Federal Ministry, which comes into force in the form of statutory orders.

The maritime spatial plans should, taking into account possible interactions between land and
sea and safety aspects, create designations

e to ensure the safety and efficiency of navigation,
e in respect of other economic uses,
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e in respect of scientific uses and
o for the protection and improvement of the marine environment.

In the context of maritime spatial planning, designations are mainly made in the form of priority
and reservation areas and other objectives and principles. According to Section 8 subsection 1
ROG, when drawing up maritime spatial plans, the body responsible for the maritime spatial
plan must carry out a strategic environmental assessment in which the probable significant
impacts of the respective maritime spatial plan on the objects to be protected, including
interactions, must be identified, described and evaluated.

The aim of the instrument of maritime spatial planning is to optimise comprehensive planning
solutions. A wider spectrum of uses and functions is considered. Fundamental strategic
questions should be clarified at the beginning of a planning process. Thus the instrument
primarily functions, within the framework of the legal provisions, as a guiding planning
instrument for the planning authorities to create a framework for all uses which is as compatible
as possible with space and the natural environment.

In maritime spatial planning, the depth of assessment is generally characterised by a greater
breadth of study, i.e. a fundamentally greater number of planning options to be analysed, and a
lesser depth of study in terms of detailed analyses. Above all, regional, national and global
impacts as well as secondary, cumulative and synergetic effects are taken into account.

The focus is therefore on possible cumulative effects, strategic and large-scale planning
options and possible transboundary impacts.

2.4.2 Site development plan
The next level is the FEP.

The designations to be made in the FEP and to be examined within the framework of the SEA
result from Section 5 subsection 1 WindSeeG. The plan mainly specifies areas and sites for
wind turbines as well as the expected capacity to be installed on these sites. In addition, the
FEP also specifies cable routes, route corridors and sites. Planning and technical principles are
also laid down. Although these also serve, among other things, to reduce environmental
impacts, they may in turn lead to impacts, so that an assessment is required as part of the SEA.

With regard to the FEP's objectives, it deals with the fundamental questions of the use of
offshore wind energy and grid connections on the basis of the legal requirements, especially
with the need, purpose, technology and the identification of sites and routes or route corridors.
The plan therefore primarily has the function of a steering planning instrument in order to create
a spatially and, as far as possible, environmentally compatible framework for the implementation
of individual projects, i.e. the construction and operation of offshore wind turbines, their grid
connections, transboundary submarine cable systems and interconnections.

The depth of the assessment of likely significant environmental effects is characterised by a
wider scope of study, i.e. a larger number of alternatives and, in principle, a lesser depth of
study. At the level of sectoral planning, detailed analyses are generally not yet performed.
Above all, local, national and global impacts as well as secondary, cumulative and synergistic
impacts in the sense of an overall view are taken into account.

As with the instrument of maritime spatial planning, the focus of the assessment is on possible
cumulative effects as well as possible transboundary impacts. In addition, the FEP focuses on
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strategic, technical and spatial alternatives, especially for the use of wind energy and power
lines.

2.4.3 Suitability assessment as part of the preliminary assessment

The next step in the tiered planning process is the suitability testing of sites for offshore wind
turbines. In addition, the power to be installed is determined on the site in question.

In the suitability assessment, it is examined in accordance with section 10 subsection 2
WindSeeG whether the construction and operation of offshore wind turbines on the site is not
subject to objections for the defining of a site in the site development plan in accordance with
Section 5 subsection 3 WindSeeG or, insofar as they can be assessed independently of the
later design of the project, with the interests relevant for the plan approval in accordance with
Section 48 subsection 4 sentence 1 WindSeeG.

Both the criteria of Section 5 subsection 3 WindSeeG and the concerns of Section 48
subsection 4 sentence 1 WindSeeG require a study of whether the marine environment is
endangered. With regard to the latter concerns, it must be examined in particular whether
pollution of the marine environment within the meaning of Article 1 subsection 1 number 4 of the
United Nations Convention on the Law of the Sea will not occur and whether bird migration is
not endangered.

The preliminary study with the suitability assessment or suitability identification is thus the
instrument connected between the FEP and the individual approval procedure for offshore wind
turbines. It refers to a concrete area designated in the FEP and is thus much smaller than the
FEP. It is distinguished from the plan approval procedure by the fact that an assessment
approach is to be applied which is independent of the later concrete type of installation and
layout. Thus, the impact forecast is based on model parameters, e.g. in two scenarios or ranges
of scenarios which are intended to represent possible realistic developments.

Compared to the FEP, the SEA of the suitability assessment is thus characterised by a smaller
study area and a greater depth of study. In principle, fewer and spatially limited alternatives
are seriously considered. The two primary alternatives are the determination of the suitability of
a site on the one hand and the determination of its (possibly partial) unsuitability (see Section
12 subsection 6 WindSeeG) on the other. Restrictions on the type and extent of development,
which are included as specifications in the determination of suitability, are not alternatives in this
sense.

The focus of the environmental assessment within the framework of the suitability assessment
is on the consideration of the local impacts of a development with wind turbines in relation to the
site and the location of the development on the site.

2.4.4 Approval procedure (planning approval and planning approval procedure) for
offshore wind turbines

The next step after the preliminary study is the approval procedure for the installation and
operation of offshore wind turbines. After the site under study has been put out to tender by the
BNetzA, the winning bidder can, with the acceptance of the bid by the BNetzA, submit an
application for planning approval or - if